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pay the check, and failing to do this, that he might claim damages 
possibly for this neglect of duty. But in an action of assumpsit, 
how he can recover I do not perceive. 

The case of Porter, assignee of Staats Fox vs. The Planters' and 
Mechanics' Bank, 7 Rich. 134, was sustained on the ground that the 
plaintiff had purchased from the agent of the bank a draft on it, 
and was therefore, entitled to have his money back, if the bank 
choose not to pay the draft. 

Unless in law there is foundation for an implied contract, the 
plaintiffs have nothing upon which they can stand. There is no 
such foundation, for the contract is express with the depositor, and 
there cannot be both an express and an implied contract. The 
holder of the check cannot sue on the deposit. That gives right 
of action to the depositor, and as we have seen, he may sue and 
recover. 

It seems to me that there is no right of action, and I make no 
inquiry as to what may be the notions of bankers, or their custo- 
mers. If they think a different course from that which I have 
pointed out best subserves the purposes of business, they have only 
to pursue it, and not ask the aid of the law. If they think my con- 
clusion is right, then I can only say I regret that hereafter we shall 
be governed by a different rule. 



In the Supreme Court of Michigan, October Term, 1859. 

THE PEOPLE VS. WILLIAM TTLEK. 

1. Upon the high seas every vessel, public and private, is, for jurisdictional pur- 
poses, a part of the territory of the nation where it belongs ; and an offence com- 
mitted on board of it is an offence against the sovereignty of that nation. But, 
where a private ship enters a foreign jurisdiction, it becomes, with all on board, 
in the absence of treaty stipulations to the contrary, subject to the municipal 
laws and control of the country it visits. 

2. When a Legislature, out of abundant caution, enumerates a great number of 
possible places, and punishes crimes committed in any of them, there is no rule of 
construction which requires the law to be regarded as an assertion that there are 
such places within the jurisdiction. It does not, therefore, necessarily follow, 
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because Congress in the Crimes Act of 1857 provided for the punishment of 
offences upon bays, creeks, havens and rivers, not within States nor forming a 
part of the high seas, that the existence of such within the admiralty jurisdiction 
must be assumed. 

3. The said act of 1857 being amendatory and supplementary to other acts of iden- 
tical extent, commencing in 1790, it is not to be supposed that it was intended to 
use these terms in different senses at the different periods. And, as there were 
at the date of the first act navigable waters open from the ocean, not admitted to 
have been within the exclusive jurisdiction of any particular State, and as, upon 
the Pacific coast, we have still some waters of this description, there is no neces- 
sity to go beyond our own territory to satisfy the terms of the act. And the ju- 
risdiction referred to, by the language used, being a local one, referring to 
fixed natural locality, and not satisfied by a vessel, the claim of jurisdiction should 
not be extended into foreign parts, unless such an intention is clearly expressed 
in the act. 

4. As the States lying upon the lakes and their connecting waters extend to the 
national boundary, and their jurisdiction is co-extensive with their territory and 
legislative power, the said Crimes Act of 1857, if it applies at all to these waters, 
can only take effect within the United States, and within British waters. 

5. As a general principle, the criminal laws of no nation can operate beyond its 
territorial limits, and to give any government or its judicial tribunals the right to 
punish any act or transaction as a crime, it must have occurred within those 
limits. The exceptions to this rule relate to crimes which are peculiarly inju- 
rious to the rights or interests of the nation or of its subjects, and which, if com- 
mitted by its citizens or subjects, may be punished wherever committed ; as in 
the case of treason committed abroad, or criminal acts on the part of the crews 
or passengers of its ships in a foreign port, whereby its commerce or its pacific 
relations with other powers would be endangered. But these exceptions to the 
general rule of the locality of crimes are never understood to be included in the 
general provisions of criminal statutes, but require to be specifically mentioned 
and defined. 

6. The territory of a state or nation includes, as a part of its domain, the lakes and 
rivers which lie within its limits. And these waters being thus susceptible of ap- 
propriation as territory in the same way as the land, are in like manner capable 
of division, by which a part may be appropriated by one adjoining nation and a 
part by another ; and when bo divided, the part belonging to each nation is as 
completely a part of its territory as the whole lake or river, if wholly within Us 
limits. 

7. The United States and Great Britain having in this manner, by the treaty of 
1783, divided and appropriated the lakes and their connecting waters, the courts 
of neither, while this treaty remains in force, can for jurisdictional purposes, and 
especially for criminal jurisdiction, consider the portion of these waters within 
the limits of the other, as differing in any respect from the lands. The treaty of 
1842, conceding to the vessels, &c, of both nations a right of passage through 
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the channels and passages thus appropriated, does not deprive either of that 
complete and exclusive jurisdiction over that part of the lakes and rivers on its 
side the line which any nation may exercise upon land within its acknowledged 
limits. 

8. The said Crimes Act of 1857 was not understood or intended by Congress to ex- 
tend to any waters not essentially maritime ; much less to a river in the interior 
of the continent, not navigable from the ocean ; and least of all to a portion of 
that river within the territory and exclusive jurisdiction of a foreign sovereignty. 

9. Nor was the said Crimes Act of 1857 intended to go beyond the class of assaults 
made manslaughter under the former statutes to which it was amendatory and 
supplementary ; or to do more than provide for the case of death on land, result- 
ing from assaults which were already made punishable when death resulted at 
the place where the fatal blow was given. 

10. And, therefore, manslaughter committed by a mortal blow given on the river 
St. Clair, beyond the boundary line between the United States and the province 
of Canada, and within a county in said province, from which blow death ensued 
on land, is not within the intent and meaning of the said act, though the blow 
was given on an American vessel. 

11. The subject of admirality jurisdiction over the lakes and naviagable waters con- 
necting them, considered, and the case of the Genesee Chief (12 How. 443) com- 
mented on, per Christiancy J. 

12. The admiralty jurisdiction over the said lakes and navigable waters connecting 
them, and the constitutional validity of the act of Congress of February 25th, 
1845, relating to the same, considered and denied, per Manning J. 

Case reserved from St. Clair Circuit. 

Campbell J. — The facts, as set up in the pleadings, show that 
Tyler shot Jones on an American vessel on the St. Clair river, 
within the limits of Canada, and that he died of the wound at Port 
Huron, on land, within the county of St. Clair, in this State. The 
question presented for our consideration i3, whether Tyler's offence 
came within the United States laws, and within the jurisdiction of 
the United States Circuit Court. 

It is much to be regretted that this question was not presented to 
the consideration of the Circuit Court of the United States, where 
the trial was had. It is fairly raised here upon the issue of a 
former conviction, and the very able arguments we have listened to 
have exhausted the subject. 

Homicide has always been treated as an offence depending on 
locality, and it is so regarded by the act of Congress under which 
Tyler was indicted. Where death does not immediately follow the 
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mortal blow, and happens in another jurisdiction within the realm, 
the place of death was generally, under the views taken by the 
common law authorities, the proper place of jurisdiction ; inasmuch 
as the crime was not complete without it. There is some doubt 
whether, at the common law, originally such offences were provided 
for at all. But, as the blow itself may be made a punishable as- 
sault, there is no very good reason for not allowing it to be pun- 
ished as an assault, qualified by its natural and legitimate conse- 
quences. — 1 Bish. Cr. L. §§ 554, 555. This is the plain design of 
the act of Congress, which punishes an assault upon the water, 
when death ensues upon land either within or without the United 
States. There are a very few places in the United States where 
a crime of violence would come within the Federal jurisdiction. In 
this case the place of death being within the State jurisdiction, the 
authority of Congress to punish the assault could only be deduced 
from a jurisdiction existing where the assault was committed. And, 
inasmuch as under our treaties with Great Britain the place was 
under the exclusive territorial jurisdiction of that country, the case 
presents the question whether, under this act of Congress, a person 
who commits the offence charged within a foreign jurisdiction, is 
made punishable here. 

Upon the high seas, every vessel, public or private, is for juris- 
dictional purposes, a part of the territory of the nation of its owners. 
An offence committed on board of such vessel, is an offence against 
the sovereignty of that nation. But, when a private ship enters a 
foreign jurisdiction, it becomes at once, with all on board (in the 
absence of treaty stipulations to the contrary,) subject to the muni- 
cipal laws and control of the country it visits — The Schooner Ex- 
change vs. McFadden, 7 Cranch, 116. Any crime committed 
there may be punished by the local laws. The right to enter upon 
and navigate the waters of any country, is subject in all cases to 
the condition of temporary obedience to its laws. And, if the laws 
of Canada made provisions for the punishment of such an assault as 
the one under consideration, no doubt Tyler, if found there, would 
have been properly amenable to those laws — whether amenable to 
our laws or not. 
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The matter to be investigated resolves itself into the inquiry 
whether the act of Congress, under which the trial was had in the 
United States court, is, upon fair rules of construction, intended to 
cover just such a case as this. If the case falls within it, an inquiry 
may then arise into its constitutional validity. 

By the words of the statute, if taken literally, and without quali- 
fication, every person, of whatever nationality, who, upon the waters 
mentioned in the act, whether in a vessel or not, commits an assault 
without malice upon any other person, of whatever nationality, and 
whether in or out of a vessel, of which the assaulted person dies on 
land, within or without the United States, is guilty of manslaughter, 
and punishable in' the Federal courts. 

No one would contend for a moment that the act should be so 
broadly construed. It would occur at once that there are several 
classes of objections to such a construction. It is obvious that Con- 
gress could by no possibility have power in all these cases. It is 
also plain that, if any of these places are off the high seas, some 
provisions which might be valid on the high seas, would not be so 
elsewhere. And it is further manifest that, whether on or off the 
seas, the citizenship of the parties might become an important ele- 
ment in the inquiry. Other difficulties might arise, which it is un- 
necessary to refer to more particularly. 

It is undoubtedly true that every word which goes to the de- 
scription of an offence, or the circumstances under which it is pun- 
ishable, must be regarded ; or, in other words, that no one can be 
held liable unless he comes within all the particulars of the offence 
described. But there is no rule of construction which requires, 
when a legislature, out of abundant caution, enumerates a great 
variety of possible places, and punishes crimes committed in any of 
them, that the law must be regarded as an assertion that there are 
such places within the jurisdiction. And it does not, therefore, 
follow, because Congress has provided for the punishment of offences 
upon bays, creeks, havens, and rivers not within states, nor forming 
a part of the high seas, that we must assume the existence of such 
within the admiralty jurisdiction — much less that Congress intended 
to include within that list all the navigable waters on the globe 
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without the United States. And there is no principle which would 
include Canadian waters that would not require this unlimited con- 
struction. 

The phrases describing the waters named in this act of Congress, 
are substantially borrowed from English statutes relating to the ad- 
miralty. Under those statutes, the havens, bays, &c, named, were 
all understood to be within the realm, and opening from the sea, 
although, by the prevailing authority, their enumeration was nuga- 
tory ; for, according to many cases, none were in fact within the 
admiralty jurisdiction. The decisions on this point were not uni- 
form. In the conflict of opinion on the extent of admiralty juris- 
diction, it was wise to include such places in any general act; and 
yet their inclusion, as qualified, could not be regarded as corrobora- 
ting the admiralty claim. In borrowing phrases from old statutes, 
it is usually deemed proper to take them as construed. If this be 
done, the statute before us is satisfied without departing from the 
republic. If there are such waters as are there described within 
the republic, and not within States, they are included. If there 
are no such waters in the country, still the act is not impaired, but 
is only applicable, as in England, to the high seas. 

This act was passed in 1857, but it is amendatory and supple- 
mentary to other acts, of identical extent, as old as 1790. And it 
i3 not to be supposed that it was meant to use language in any dif- 
ferent senses at the different periods. A reference to the condition 
of things existing when the Constitution was adopted, as well as sub- 
sequently, will show that, whatever may have been the real state of 
the case, there were, in more than one locality navigable waters 
open from the ocean, and not admitted to have been within the ex- 
clusive jurisdiction of any particular State. Such seems to have 
been the case with Delaware bay (see 1 Kent Com. 29,) and even 
the Delaware river was held in Pennsylvania, in Montgomery vs. 
Henry, 1 Dall. 50, not to be within the body of any county. The 
same difficulties existed in New York bay and the lower part of 
Hudson river, which, in 1808, were the source of serious controver- 
sies between New York and New Jersey. N. Y. Rev. L. of 1813, 
vol. 1, p. 238. It was not until 1834 that the controversy was 
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settled ; and now each State has the right to serve process over all 
of the lower waters, while the jurisdiction and property are parcelled 
out in a very different manner from that usually adopted by neigh- 
boring States. 3 N. Y. Rev. Stat. p. 175. There were also 
waters opening into the Gulf of Mexico which were within territo- 
ries ; and the subsequent acquisition of Louisiana and Florida con- 
tinued this state of things up to the admission of Florida into the 
Union. Upon the Pacific coast, we have still some waters of this 
description. There is, therefore, no necessity to go beyond our own 
territory to satisfy the act. And the jurisdiction referred to, by the 
language used, being a local one, referring (as was held in United 
States vs. Bevans, 3 Wheat. 336) to a fixed natural locality, and 
not satisfied by a vessel, even although that vessel was a public 
man-of-war, we ought not to extend a claim of criminal jurisdiction 
into foreign ports, unless such an intention is very clearly expressed. 

Whether, apart from the jurisdiction over commerce, any such 
prerogative exists over citizens as to authorize us, as is done in Eng- 
land, to take cognizance of their offences wheresoever committed, or 
whether, if possessed, it is vested in the individual States, which 
have exclusive supervision of all ordinary transactions at home, or in 
the Federal government, which at home has no concern with such 
acts, is an interesting inquiry, but entirely unnecessary for the pur- 
poses of this case. No case is reported in which jurisdiction over 
the delinquencies of absent citizens has been exercised by the 
United States courts on any such ground. And I have discovered 
no act of Congress which purports to provide for such cases. The 
offences committed out of the country, which are made punishable 
(except military delinquencies, and correspondence with foreign 
powers, and possibly treasons) are all confined to the waters. 

The power to define and punish piracies, and felonies upon the 
high seas, and offences against the law of nations, is given by the 
Constitution in the broadest terms. The Crimes Act of 1790 uses 
as broad language as the act before us, namely : " If any person 
or persons shall commit, upon the high seas, or in any river, haven, 
basin, or bay, out of the jurisdiction of any particular State," $c. 
1 L. U. S. p. 113. And the language thus used was not qualified 
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by the phrase which is found in the acts of 1825 and 1857, "within 
the admiralty jurisdiction of the United States." The act literally 
reached " any person " who might commit the offences charged in 
any navigable waters. Murder and robbery committed there were 
declared to be piracy, as murder and robbery on the sea were pi- 
racy at common law. In the case of the United States vs. Palmer, 
3 Wheat. 610, it was expressly held that robbery committed on the 
high seas by American citizens, upon a foreign ship, did not come 
within the intent of the act, although the language of the act was 
broad enough to cover such a case, and it was also within the 
power of Congress. This ruling was based upon the doctrine that 
the law was only intended to punish crimes against the United 
States ; and a crime committed on board of a foreign ship on the 
high seas, or upon a foreigner, not on an American ship, was no 
offence against the 1 United States, because not committed within her 
jurisdiction. In United States vs. Holmes, 5 Wheat. 412, the same 
doctrine was recognized as to vessels having a lawful national 
character. In United States vs. KlintoeJc, 5 Wheat. 144, where 
the offence charged was alleged to have been committed on a pirati- 
cal vessel which had no nationality, it was held to come within the 
act, because it was an offence against all nations, and of universal 
jurisdiction. But the doctrine as to foreign vessels is reiterated in 
this language: "Those general terms ought not to be applied 
to offences committed against the particular sovereignty of a 
foreign power ; but we think they ought to be applied to offen- 
ces committed against all nations, including the United States, 
by persons who, by common consent, are equally amenable to the 
laws of all nations." In the case of the United States vs. Certain 
Pirates, 5 Wheat. 184, Johnson J. intimates a doubt whether, in 
cases of robbery, which he deems general piracy, the fact that it 
was committed on a foreign ship would exempt it from oar jurisdic- 
tion. He, however, lays it down very clearly that murder on a 
foreign ship is no offence against the United States, and in no sense 
within her jurisdiction ; but he also intimates a doubt whether, if 
committed by an American, it may not be reached by reason of his 
allegiance. The court, however, has never departed from the doctrine 
in Palmer's case. It was held in the Pirates' case that a piratical 
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offence, committed on a piratical vessel, was punishable, although 
committed within a marine league of the shore of a foreign country, 
provided it was upon the high seas ; because the neutral rights al- 
lowed in favor of nations over that space of the ocean, render it 
neutral to war only, and not to crimes. And it .is well settled that 
the maritime jurisdiction accorded to nations over their contiguous 
waters, is not an absolute and exclusive one, but is subject to the 
peaceable use of all parts of the open ocean as a common highway 
of nations, but liable to any regulations necessary for the safety 
and protection of commercial rights and the fisheries, as well as the 
preservation of neutrality. A foreign vessel, upon any part of the 
high seas, has been regarded as foreign territory. 

In the United States vs. Kessler, Baldw. 15, the question came 
up directly, whether an offence committed on a French vessel, within 
a marine league of our coast, was punishable in the Federal courts ; 
and it was held that such a vessel was foreign territory, and for that 
reason a crime committed on her was not punishable by our laws. 
In the United States vs. Davis, 2 Sumn. 482, an American officer 
of a vessel, who, while on his own vessel on the high s'ea, but within 
a short distance of the shore of the Society Islands, shot a person 
on a vessel belonging to those islands, was held not punishable under 
the acts of Congress ; and the court regarded the offence as exclu- 
sively punishable by the local authorities. The decision was given 
by Judge Story, who drew the Crimes Act of 1825, and whose incli- 
nation was generally in favor of giving a liberal extension to the 
Federal jurisdiction. This decision is in accordance with Palmer's 
case. 

Every principle which takes out of the operation of the acts of 
Congress crimes committed by Americans on foreign vessels on the 
high seas, applies with greater force to offences committed within the 
acknowledged and fixed territorial limits of a foreign nation, because 
it is dependent entirely on the national character of the place of the 
offence, and can not, by any sound reasoning, reach that which is 
territory by implication only, and yet be excluded from that which 
is actual territory. 

This view of the courts is strengthened by the fact, that those 
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statutory marine offences which are not confined to place, are all 
mutinous offences, committed on board of American vessels by their 
crews. The only case expressly provided for in foreign waters, is 
where offences are committed by persons belonging, as passengers 
or crew, on board of American vessels, on others occupying similar 
relations to the same ship, and committed on the ship (see §5 of act 
of 1825.) And, even in that case which is plainly within the power 
to regulate foreign commerce, it is expressly provided that if the 
offence be punished by the local authorities, such punishment shall be 
a bar to further proceedings in this country. This act shows that 
it could never have been intended to regard offences committed 
abroad, as offences against the United States, merely because com- 
mitted by American citizens, or on American vessels, unless some 
other element entered into the account. 

It is further worthy of consideration whether the mischief of the 
old law is not to be regarded, as in great measure, the occasion 
of the new. The act of 1790 punished manslaughter only when 
committed on the high seas. In the case of the United States vs. 
Wiltberger, 5 Wheat. 76, it was decided that, under that act, man- 
slaughter committed on an American ship near Whampoa, in a river 
navigable from the ocean, was not punishable. That decision was 
made in 1820. A revision of the Crimes Act was made in 1825, 
and yet it was not considered necessary to make any new law on 
the subject. As Whampoa was then without the jurisdiction of any 
country which had recognized the general law of nations, there was 
certainly strong occasion for a change, unless the policy of this 
country had been regarded as fairly expressed in Palmer's case. 
And, if the British portion of St. Clair river is within the purview 
of the act of 1857, we shall have presented the singular anomaly, 
of an assault which constitutes a crime if followed by death on land, 
either within or without the United States, and yet is no crime or 
offence whatever if followed by death on the spot. The act of 1857 
was occasioned by the result of a trial before Judge Curtis for a 
fatal assault committed on the high seas, and which would have 
amounted to manslaughter, under the old statute, if the wounded 
man had not survived long enough to be landed. United States 
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vs. Armstrong 2 Curt. C. C. 451. The bill was introduced by Mr. 
Fessenden, who made this statement on its introduction ; and it 
passed without any examination or debate. There is no reason to 
suppose its intention was to go beyond the class of assaults made 
manslaughter under the former statute, or to do more than provide 
for the cases of death on land resulting from attacks which already 
were punishable where death occurred at the place where the fatal 
blow was given. If designed to go further, it creates a new casum 
omissum by no means less formidable than the one it was meant to 
supply. I am very strongly inclined to the opinion that, even if 
the other statutes had received no construction, the effect of this, 
as an amendatory act, should be confined to the high seas. But, 
be this as it may, I have no doubt whatever that it cannot be ex- 
tended to cover an assault made in a foreign country, unless made 
by one of a ship's company or passengers upon another of the in- 
habitants of the ship. 

These considerations would, to my mind, be sufficient to dispose 
of the case before us, without regard to the views that have been 
presented to us as applicable to these particular waters. Although 
they are navigable, and actually used for commerce of a maritime 
nature, which, when foreign, or between different States, may, per- 
haps, be open, under the legislation of Congress, to the forms of 
admiralty remedies, where the option of a jury trial is allowed, yet 
every portion of the lakes and their connecting waters is the exclu- 
sive property of Great Britain, or some American State. And the 
Supreme Court of the United States has recently decided that upon 
these waters, as upon the internal tide waters of the States, the ju- 
risdiction of the admiralty is not local and territorial, but is transi- 
tory, and attaches only to such commerce as has been, by the Con- 
stitution of the United States, submitted to the control of Congress 
{Allen vs. Newberry 21 How. 244 ; and Maguire vs. Card, Id, 248.) 
There is no construction of the act of 1857 which, under any theory 
of jurisdiction, could extend it to offences committed on the lahes x 
for they come within none of the terms used ; and it would be a 
very forced construction which should apply the statute to their 
connecting waters. 
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Without expressing any opinion upon the power of Congress to 
punish such an offence as Tyler's, I am entirely satisfied that no act 
of Congress now in force can be fairly construed to embrace it. I 
am therefore of opinion that the case was not within the jurisdiction 
of the Circuit Court of the United States for this district, and was 
not within the intent of the act of 1857. 

Both questions reserved should be answered in the negative. 

Opinion, orally delivered, by 

Martin, Ch. J. — Jurisdiction is coextensive with the territorial 
limits of the government exercising it. Admiralty jurisdiction is 
that which a nation exercises beyond its territorial limits, and upon 
the high seas. This is exercised because these seas are the peculiar 
property of no nation, but a common highway for all ; and is properly 
exclusively confined to cases of civil jurisprudence. The United 
States has never conferred upon its admiralty courts criminal juris- 
diction. It is true that criminal jurisdiction over certain specified 
offences is conferred by Congress upon the courts exercising admi- 
ralty jurisdiction, but such jurisdiction is never administered under 
the admiralty code, but after the course of the common law. 

In England, at the time of our revolution, and for a long time 
prior, no power existed in the courts of admiralty to try and punish 
for crime. This power was conferred upon a commission which pro- 
ceeded under the common law. Thus the right of trial by jury, and 
of being confronted by witnesses, was secured to persons charged 
with the commission of offences upon the high seas, as well as to 
those charged with their commission upon land. This common law 
was brought to this country by our ancestors, and at the time of the 
revolution, and the formation of our federal government, was the 
law of every colony. The objections which had prevailed in England 
to the trial of those charged with crime, under the admiralty code, 
whereby the right of trial by jury was refused, and which ultimately 
led to the withdrawal of this jurisdiction from the admiralty courts, 
equally prevailed here ; and, when the framers of the constitution 
inserted in it the clause conferring admiralty and maritime jurisdic-* 
tion upon the Federal judiciary, they conferred such only as existed 
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in tho mother country at the time of the separation. This is mani- 
fest from the fact that provision is made in a separate clause of the 
constitution for the power to define and punish piracies and felonies 
committed on the high seas, and offences against the law of nations, 
and in also providing that the trial of all crimes shall be by jury. 
Had crimes been considered as embraced within the admiralty juris- 
diction, this power would be unnecessary, if not inconsistent with 
the provision conferring judicial power ; and certainly the provision 
for trial by jury would be wholly inconsistent with the power and 
practice of admiralty courts. 

If the admiralty courts had no jurisdiction over crimes committed 
on the high seas, what court has, and what is the extent of that 
jurisdiction? Congress, by various acts from 1789 to the present 
day, has conferred that jurisdiction upon the Circuit and District 
Courts of the United States. 

Such jurisdiction is confined to the high seas, or other waters out 
of the jurisdiction of any particular State. 

When, therefore, Congress provides for the punishment of felonies, 
if committed within the admiralty and maritime jurisdiction of the 
United States, such jurisdiction must be regarded as confined to the 
high seas, or, probably, tide-waters in certain instances, as such only 
are within the dominion of Congress for such purpose. The consti- 
tutional limitation must be considered as incorporated into and as 
controlling the act. And Congress, in every or nearly every instance, 
has accordingly respected this limitation of power by enacting that 
the offences shall have been committed on waters out of the jurisdic- 
tion of any State. 

The words " admiralty and maritime jurisdiction," as used in the 
criminal code, must then be interpreted by the grant of power to 
Congress in the constitution, and construed as signifying the high 
seas. Whether there be a civil admiralty jurisdiction extending 
elsewhere, and on other waters, it is immaterial to inquire. 

This leads us to the inquiry, are the waters of the St. Clair River, 
which are without the boundaries of the United States, and within 
those of Canada, within the admiralty jurisdiction of the United 
States, and without the jurisdiction of any particular State, within 
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the meaning of the Crimes Act ? When the constitution was framed, 
it cannot, except by the most violent presumption, be presumed that 
the lakes and their connecting waters were intended to be embraced 
within the admiralty jurisdiction of the United States. The term 
was employed in the sense it had been for centuries used in the 
mother country, and from their first settlement in the colonies, to 
designate jurisdiction upon the ocean, that space without the terri- 
torial limits of any government, the common highway of all nations. 
The lakes, and rivers or straits connecting them, were not presumed 
to be of such a character. They were, before the revolution, within 
the exclusive dominion of Great Britain, and, by the treaty of peace, 
dominion over them was divided. No waste of waters beyond any 
territorial jurisdiction, no common highway of nations, ever existed 
upon them. By the treaty of 1783, the boundary line between Great 
Britain and the United States ran through the centre. They can, 
therefore, in no sense, be denominated " high seas" within the mean- 
ing of the constitution. 

Nor are their waters, which are within the boundaries of the 
United States, without the jurisdiction of any particular State. 
Each State lying upon their borders is bounded by the national 
boundary line. Beyond such line the waters are within an acknow- 
ledge foreign jurisdiction, and, so far as I can ascertain, (at least in 
this case, as admitted by the pleadings,) within the body of foreign 
counties. Under no known rule of admiralty law, then, can they be 
regarded as within admiralty and maritime jurisdiction. 

Nor were they ever regarded as being within such by Congress, 
nor by the courts of the United States, until the decision of the 
case of the Grenessee Chief vs. Fitzhvtgh, 12 Howard, 443. If they 
had been within this jurisdiction, there was no occasion for the pas- 
sage of the act of 1845, extending what Judge Conklin very properly 
calls a quasi admiralty jurisdiction over them. 

This act does not extend full admiralty jurisdiction over them, 
nor include them within such jurisdiction. It only extends the 
jurisdiction of the District Court over cases of contract and tort 
arising in, upon, or concerning certain classes of boats and vessels 
navigating them, to be exercised in the same manner as jurisdiction 
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was exercised over contracts and torts upon like vessels navigating 
the high seas or tide-waters, within the admiralty and maritime 
jurisdiction of the United States, and secures to parties a concur- 
rent remedy at common law, and hy the State laws, when competent. 

As I understand it, this act distinctly recognizes the distinction 
between these waters and the high seas, and regards them as being 
without the admiralty and maritime jurisdiction of the United States. 
Its language will not admit of a construction which will embrace 
them within such jurisdiction. The jurisdiction conferred is likened 
to the admiralty, but it is not the full and exclusive admiralty ju- 
risdiction which it extended over them. As it did not exist over the 
lakes before the act, Congress had no power to extend it over them. 
I am aware that the Supreme Court of the United States, in the 
case of the Genesee Chief, regard this as being an extension of the 
admiralty jurisdiction; or rather, as I understand the opinion of 
Chief Justice Taney, as a recognition of the existence of such juris- 
diction under the Constitution. To my mind it is certain that 
it exists as admiralty jurisdiction by virtue of the Constitution, or not 
at all. Congress cannot extend such jurisdiction over waters not 
recognized by the law of nations as the proper subjects of it. That 
law was in the eye of the framers of the Constitution when the pro- 
vision conferring admiralty and maritime jurisdiction upon the fede- 
ral courts was incorporated into it, and this includes only the high 
seas or tide-waters. 

If Congress had the power to pass the act at all, it was under the 
power to regulate commerce between the several States. This seems 
to have been the aim of Congress, for the act confers jurisdiction only 
in cases of contract or tort arising upon vessels "employed in business 
of commerce and navigation between ports and places in different 
States and Territories." And this appears to be the later view of 
that court. See Allen vs. The Fashion, 2 1 How. It was said, in 
the argument of the prisoner's counsel, that this court, in Amer. 
Transportation Company vs. Moore, had recognized these waters as 
within the original grant of admiralty jurisdiction, and of like 
character with the sea in respect to maritime legislation and juris- 
diction. In this the counsel is mistaken. No such question was 
27 
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before us, nor did we undertake to determine under what grant such 
jurisdiction was exercised. As an exercise of the power to regulate 
commerce between the different States, I am still of the opinion that 
the civil jurisdiction of the District Court might have been extended 
in the manner and with the limitation that it was. If these views 
are correct, the Crimes Acts of 1825 and 1857 do not embrace the 
offence for which Tyler stands charged, as the offence was not com- 
mitted on the high seas, or in any arm of the sea, or within any 
river, haven, creek, basin or bay within the admiralty jurisdiction 
of the United States. 

The act of 1857 was additional to that of 1825, and the section 
under which Tyler was indicted in the federal court was passed to 
supply a casus omissus. The act of 1825, which denned and pun- 
ished certain crimes committed on " the high seas, or in any arm of 
the sea, or in any river, &c, within the admiralty and maritime ju- 
risdiction of the United States, and out of the jurisdiction of any 
particular State," was so passed before any jurisdiction of the fed- 
eral courts was extended over the lakes or their connecting waters. 
This act, then, could not have embraced offences committed upon 
these waters : 1st. Because they are not high seas ; and, 2d. Because 
federal jurisdiction had not been extended by Congress over them. 
The act of 1845, extending the jurisdiction of the District Court 
over them in certain cases, is confined to civil cases alone, and does 
not confer full admiralty jurisdiction. Had Congress intended to 
extend the Crimes Act over them, it is natural to suppose that such 
intention would have been declared. But it did not so intend, for it 
had not the power. The act of 1857 defined and provided for the 
punishment of another felony, but did not enlarge, or undertake to 
enlarge, the jurisdiction of the courts or to confer jurisdiction over 
waters not within the act of 1825. 

It is to my mind an utter impossibility to extend the provisions 
of these acts over the lakes and their connecting waters. They are 
operative only within the admiralty jurisdiction of the courts of the 
United States. Now, such jurisdiction can exist only on the high 
seas, as has already been shown, although a quasi admiralty juris- 
diction, for the purpose of regulating and protecting commerce, may 
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exist elsewhere. But the Crimes Acts do not confer jurisdiction on 
the federal courts co-extensively with that which they have or may 
have in civil cases. The offence must be committed " out of the 
jurisdiction of any particular State." 

The federal courts have no jurisdiction over crimes committed 
in foreign waters with a single exception, viz : when an inhabitant 
of an American ship commits a crime against the person or property 
of another inhabitant ; and then only when the foreign government 
disclaims or declines to exercise jurisdiction. This is not such a 
case. 

Nor have they criminal jurisdiction over the waters of any " par- 
ticular State." 

Now, there are no common, no unappropriated waters on the line 
of the lakes. The boundary line runs through their centre, and 
every crime committed upon them is committed within the jurisdic- 
tion of some State or that of Great Britain. "Where, then, can a 
crime be committed on these waters, within the admiralty jurisdic- 
tion of the United States, and without that of any particular State ? 

I think both questions should be answered in the negative. 

Note. — The printed report of this ease, for a copy of which we are under obliga- 
tions to T. M. Cooley, Esq., the learned State Reporter, covers one hundred and 
thirty-one pages, and will be found in 7 Mich. R. now in press. We present the 
opinions of Chief Justice Martin and Mr. Justice Campbell, which really determine 
the matter in issue. The opinions of Mr. Justice Christiancy and Mr. Justice Man- 
ning cover so many pages that it is impossible to give them. But the student or 
reader who wishes to see a complete, and elaborate dissertation on these highly in- 
teresting questions should not fail to study both these excellent judicial opinions. 
The case was argued by A. Russell, Esq., for the demurrer, and by Attorney Gene- 
ral Howard and H. D. Terry, Esq., for the Commonwealth, with marked ability on 
both sides, and a copious citation of authorities, English and American, and indeed 
the entire learning, on the questions in controversy, will be found collected in the 
arguments of the counsel and opinions of the judges, with a degree of fulness not 
elsewhere to be met with. — Eds. Am. Law Reg. 



